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In the Southern Division of the United States Dis-

trict Court for the Southern District of Cali-

fornia.

No. A.-30-C.

In the Matter of CONSOLIDATED NATIONAL
SECURITIES COMPANY, a Corporation,

Involuntary Bankrupt.

PETITION FOR ORDER INSTITUTING AN-
CILLARY PROCEEDINGS.

To the Honorable the Judges of the Above-entitled

Court

:

The petition of E. W. Bender, of the City and
County of San Francisco, State and Northern Dis-

trict of California, respectfully shows and alleges

:

That on the 15th day of April, 1931, by an order
made and entered by the United States District

Court for the Northern District of California in
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the Matter of Consolidated National Securities Com-

pany, a corporation, No. 20411-K.—In Bankruptcy,

your petitioner was appointed Receiver of the estate

and effects of the said Consolidated National Securi-

ties Company, a corporation, and under and pur-

suant to said order was authorized and empowered

to apply to the above-entitled court for an order

instituting ancillary proceedings in the above-en-

titled court in aid of your petitioner's administra-

tion of said bankrupt estate, under and pursuant

to the provisions of § 2 (20) of the Bankruptcy Act

of 1898 and the amendments thereof; that your

petitioner, pursuant to said order of said court,

filed a bond as required of him, which said bond

was thereafter approved by the District Judge, and

your petitioner ever since has been and is now the

duly appointed, acting and qualified Receiver of

the assets and effects of the above bankrupt estate.

That your petitioner alleges that the above-named

Consolidated National Securities Company, a cor-

poration, has certain assets within the jurisdiction

of the above-entitled court, said assets consisting

of real estate and improvements thereon, which,

however, are encumbered and the lienholders are

threatening to institute foreclosure proceedings

against said assets, to the irreparable injury of the

general creditors of said bankrupt estate, and would

seriously interfere with the due administration by

your petitioner as such Receiver of said bankrupt

estate.

*Page-number appearing at the foot of page of original certified
Transcript of Eecord.
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That your petitioner alleges that over and above

all valid liens and encumbrances against said real

estate, a substantial equity exists for the benefit of

the general creditors of said bankrupt estate, but

which equity will be lost to said general creditors

unless ancillary proceedings are instituted in the

above-entitled court in aid of your petitioner's ad-

ministration of said bankrupt estate, so as to enable

the above-entitled court in said ancillary proceed-

ings to require all lien claimants to file and pro-

pound their claims against the assets belonging to

the above bankrupt estate for hearing and deter-

mination and thereby enable the above-entitled court

in said ancillary proceedings to ascertain and fix

the amount of all valid liens existing against said

assets so as to enable your petitioner, as Receiver,

to apply to the United States District Court, for

the Northern District of California, for an order

authorizing your petitioner to offer for sale all of

said real property, either subject to, or free and

clear of said liens, and to pay to said lienholders

the amounts found due on said liens, and to hold

the surplus from said sale and deliver same to the

Trustee in Bankruptcy, when elected, for distribu-

tion amongst the general [2] creditors of said

bankrupt estate during the course of the administra-

tion of said estate.

That your petitioner further represents that in

aid of his administration in said ancillary proceed-

ings, it is necessary to authorize and empower
your petitioner to conduct an examination of the

officers of said bankrupt corporation residing or
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domiciled within the jurisdiction of the above-en-

titled court and such witnesses to be hereafter

designated by your petitioner who are also residing

or domiciled within the jurisdiction of the above-

entitled court, and for the purpose of conducting

said examination and requiring all lien claimants

to file and propound their claims for hearing and

determination, it is necessary that said proceedings

be referred to the Referee in Bankruptcy at San

Diego, California, as a Special Master of the above-

entitled court, with powers of a Referee in Bank-

ruptcy to conduct an examination of the witnesses

produced by your petitioner in said ancillary pro*

ceedings and to require said witnesses to testify

before said Special Master concerning the acts,

conduct and property of said bankrupt, so as to

enable your petitioner, as Receiver, to ascertain the

extent and whereabouts of the assets of said bank-

rupt estate subject to administration by the above-

entitled court, and to take such steps as may be

deemed necessary and required by your petitioner

to conserve and preserve said assets until the elec-

tion and qualification of a Trustee in BankruiDtcy

of said bankrupt estate.

That your petitioner further represents that in

aid of his administration of said bankrupt estate

in said ancillary proceedings, the said Referee in

Bankruptcy of San Diego, California, sitting herein

as Special Master with powers of a [3] Referee,

should be empowered to issue such orders as may be

necessary or required by your petitioner and upon

his application in aid of his administration of said
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bankrupt estate and the conservation and preserva-

tion thereof until the election and qualification of a

Trustee.

WHEREFORE, your petitioner prays that an

order be made and entered herein instituting ancil-

lary proceedings in aid of your petitioner as Re-

ceiver of the estate of the above-named bankrupt,

pursuant to the order made by the United States

District Court, for the Northern District of Cali-

fornia, and that your petitioner be authorized and

empowered to conduct an examination of witnesses

before the Referee in Bankruptcy at San Diego,

in the Southern District of California, to w^hom

these proceedings shall be referred, and to institute

such further proceedings before said Referee as

may be required to ascertain the extent and where-

abouts of said bankrupt's estate located within the

jurisdiction of the above-entitled court, and to pre-

serve said assets for administration by the above-

entitled court, and to take such further and other

proceedings as may be necessary in aid of his ad-

ministration, and that the court make such further

and other order as may be just and proper in the

premises.

E. W. BENDER,
Petitioner.

A. B. KREFT,
ARNOLD C. LACKENBACH,
TORREGANO & STARK,

By ERNEST J. TORREGANO,
Attorneys for Petitioner. [4]
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Northern District of California,

City and County of San Francisco,—ss.

E. W. Bender, being first duly sworn, deposes and

says:

That he is the petitioner named and described

in the foregoing petition ; that he has read the same,

knows the contents thereof, and hereby makes

solemn oath that the statements therein contained

are true, according to his best knowledge, informa-

tion and belief.

E. W. BENDER.

Subscribed and sworn to before me this 23d day

of April, 1931.

[Seal] CHARLES E. REITH.
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed Apr. 24, 1931. [5]

[Title of Court and Cause.]

ORDER INSTITUTING ANCILLARY PRO-
CEEDINGS AND ORDER OF REFERENCE
OF SAID PROCEEDINGS.

Upon the reading, filing and consideration of the

verified petition of E. W. Bender, of the City and

County of San Francisco, State and Northern Dis-

trict of California, praying for an order instituting

ancillary proceedings in the above-entitled court in

aid of his administration of said bankrupt estate,
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as Receiver, appointed under and pursuant to an

order made by the United States District Court,

for the Northern District of California, on the 15th

day of April, 1931, and it appearing from said

petition that the said E. W. Bender is the duly

appointed, acting and qualified Receiver of the

estate and effects of said bankrupt. Consolidated

National Securities Company, a corporation, and

that it is necessary in aid of his administration that

ancillary proceedings be ordered instituted in the

above-entitled court, and that said proceedings be

referred to the Referee in Bankruptcy of the above-

entitled court at San Diego, California, as Special

Master, with powers of a Referee in Bankruptcy

to conduct an examination of witnesses produced

before him by said Receiver, and to require the

filing and propounding before him of all claims of

lien asserted against said bankrupt estate for hear-

ing and determination, so [6] as to enable said

Receiver to ascertain the extent and whereabouts of

the assets of said bankrupt, subject to administra-

tion of said Receiver, and it being a proper case

for this order, and the court being fully advised in

the premises,

—

IT IS HEREBY ORDERED that ancillary pro-

ceedings in aid of the administration of the bank-

rupt estate by E. W. Bender, of the City and

County of San Francisco, State and Northern Dis-

trict of California, appointed as such Receiver

under and pursuant to an order made on the 15th

day of April, 1931, by the United States District

Court, for the Northern District of California, be,
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and the same are hereby instituted within the juris-

diction of the above-entitled court.

IT IS FURTHER ORDERED that such ancil-

lary proceedings be, and the same are hereby re-

ferred to Honorable J. A. Isaacson, a Referee in

Bankruptcy of the above-entitled court, at San

Diego, California, appointed herein as Special Mas-

ter of the above-entitled court, with powers of a

Referee in Bankruptcy, to take such further pro-

ceedings as may be required before him in aid of the

administration of said bankrupt estate by the said

E. W. Bender, as such Receiver, including the

examination of witnesses, and requiring persons

asserting claims of lien against said bankrupt estate

to file and propound said claims of lien before him

for hearing and determination, so as to enable said

Receiver to ascertain the extent and the amount of

said liens and the extent and whereabouts of the

assets of said bankrupt estate subject to administra-

tion by said Receiver.

IT IS FURTHER ORDERED that upon the

conclusion of said ancillary proceedings before the

said Special Master, that he file a report of all

proceedings taken before him in the [7] olGfice of

the Clerk of this court and furnish said Receiver

with a certified copy of said proceedings for such

use as said Receiver may require thereof during

the course of the administration of said bankrupt

estate by himself or his successor, a Trustee in

Bankruptcy of said estate, when elected, within

the jurisdiction of the United States District Court,

for the Northern District of California.
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IT IS FURTHER ORDERED that the said

Special Master be, and he is hereby empowered to

direct the attendance before him of all witnesses

required to be examined by the said E. W. Bender

in said ancillary proceedings, in reference to the

acts, conduct and property of said bankrupt.

Dated this 24th day of April, 1931.

WM. P. JAMES,
U. S. District Judge.

[Endorsed] : Filed Apr. 24, 1931. [8]

[Title of Court and Cause.]

SPECIAL MASTER'S REPORT OF CERTAIN
PROCEEDINGS HAD AND TAKEN ON
CLAIM OF LIEN OF SAMUEL BUSCH
AND CERTIFICATE UPON REVIEW OF
AN ORDER MADE THEREIN.

To the Honorable Judges of the United States Dis-

trict Court for the Southern District of Cali-

fornia, Southern Division:

I, J. A. Isaacson, Special Master in the above-

entitled matter, hereby render my report of certain

proceedings had and taken before me upon the

claim of lien of one Samuel Busch asserted in said

bankruptcy matter and certify to the court for

review the order made therein and the proceedings

leading up thereto, as follows, to wit

:
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PROCEEDINGS LEADING UP TO THE OR-
DER TO BE REVIEWED.

The above-entitled bankruptcy matter is an ancil-

lary proceeding commenced in this court in aid

of the administration of said estate by the Receiver

in bankruptcy appointed in the Northern District

of California. The order of this court instituting

such ancillary proceedings was made by the Honor-

able Wm. P. James, on the 24th day of April,

1931, and on file in said court, wherein the matter

was referred to me as Special Master with powers

of a Referee in Bankruptcy to take such proceed-

ings as might be required in aid of the administra-

tion of such bankrupt estate. Pursuant thereto

proceedings have been had and taken by and on

behalf of the Receiver, E. W. Bender, including the

examination of many witnesses and said matters are

still pending not having been concluded. [9]

That on June 1, 1931, said Receiver filed herein

his petition entitled "Petition for Order Requiring

Claimants to File and Propound Claims of Lien for

Hearing and Determination, and for Order of Sale,

Either Free and Clear of or Subject to Liens,"

wherein a number of parcels of real property were

described and which sets forth the names of those

who claimed some interest therein or lien thereon.

That an order was made by me on June 1, 1931,

entitled "Order Directing Claimants to File and

Propound Claims of Lien for Hearing and Deter-

mination" and directed to those named in said

petition of the Receiver as therein prayed for.
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Thereafter, and pursuant to such order said

claimants filed their alleged claims of lien against

the respective parcels of said real property, among

which was the asserted claim of lien of said Samuel

Busch.

Said Samuel Busch filed on June 23, 1931, his

alleged claim of lien upon and against the following

property

:

The West 60 feet of Lots 21 to 24, inclusive,

in Block 208 of University Heights in the City

of San Diego.

Thereafter, on July 2, 1931, said Samuel Busch

filed herein his amended claim of lien against said

property entitled "Amended Assertion of Claim of

Lien By Samuel Busch in Compliance with Order of

Referee." That among other things it appeared

from said claim of lien that the bankrupt held the

equitable title to said property; that claimants al-

leged lien consisted of a trust deed thereon securing

a promissory note of said bankrupt in the sum of

$20,000 which was in default; that there was a

mortgage on said property securing a promissory

note of $25,000, which was a first and prior lien

to that of claimants; that said claimant had paid

out and expended certain sums for interest on the

first mortgage which was also in default and had

paid taxes, insurance, etc; it was alleged that the

property was not worth more than the combined

[10] encumbrances; that the rentals therefrom

amounted to approximately $300.00 per month ; that

the property consisted of a two-story building which

was used for storerooms and offices; there were al-
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legations of various proceedings in the Superior

Courts of San Diego County and the City and

County of San Francisco relating to foreclosure

actions wherein there had been Receivers appointed

by the state courts; that upon bankruptcy inter-

vening moneys derived from rentals and the opera-

tion of the property had been ordered turned over

by the state court to the Receiver in Bankruptcy.

It further appeared from the allegations of said

claim of lien that the claimant relied upon the

agreements contained in his trust deed to the effect

that he claimed the right and authority to enter

into possession of said real property and collect

the rents, issues and profits upon default which

had been prevented by the state court receivership

and the intervention of the bankruptcy proceedings

;

the prayer sought possession of the property and

the rents, issues and profits collected by the Receiver

in Bankruptcy; that no sale be had but that the

Trustee under the trust deed be granted permission

to proceed to sell under the power contained in such

trust deed.

That an order was made by me on July 2, 1931,

entitled, "Order to Show Cause on Assertion of

Claim of Lien of Samuel Busch and Petition for

Rents and Possession of Real Property" which

directed the Receiver to show cause before me on

the 21st day of July, 1931, why the prayer of said

claim of lien of Samuel Busch should not be granted.

On July 20, 1931, the Receiver through his attor-

neys Torregano and Stark, A. B. Kreft and Arnold

C. Lackenbach, filed a Motion to Dismiss the said
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Amended Assertion of Claim of Lien of Samuel

Busch, accompanying same with Points and Au-

thorities in support of said motion.

The matter came on for hearing on the 21st day

of July, [11] 1931, pursuant to the order to

show cause. Neither the Receiver nor his attor-

neys, Messrs. Torregano & Stark, of San Fran-

cisco, being present, the claimant being represented

through his attorney E. W. Miller, Esq., of San

Diego. In accordance with the letter of Messrs.

Torregano & Stark dated July 18, 1931, accompany-

ing the Motion to Dismiss, wherein they stated that

inasmuch as the matter to be decided was merely

a question of law, that they did not deem it neces-

sary to be present and in accordance with their

suggestion, the matter was continued to August

1st, 1931, so that the attorneys for the claimant

could reply to the Motion to Dismiss. Upon the

latter date, counsel for claimant and Glen Munkelt,

Esq., attorney for the First National Trust and

Savings Bank, Trustee under claimant's trust deed,

appeared and submitted authorities opposed to the

Motion to Dismiss; the matter was taken under

advisement and further continued to August 3d,

1931. At which time after carefully considering

the questions of law which had been raised, I

made an order entitled: "Order on Receiver's

Motion to Dismiss Assertion of Claim of Lien by

Samuel Busch and for Impounding Rents by the

Receiver and Trustee" wherein the Motion to

Dismiss was denied and the Receiver directed to

answer to the Amended Assertion of the Claim of
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Lien of said Samuel Biiscli, so that the matter could

then be set down for hearing upon the merits. The

order further directed the Receiver to impound

and keep separate all rentals received from the

property subsequent to the date of the order and

not necessary in preserving the property pending

the final hearing and determination.

Thereafter by letters dated August 8th and 14th,

1931, the Receiver's attorney Messrs. Torregano &
Stark, took exceptions to the ruling contained in

the foregoing order and requested that the matter be

reviewed.

Counsel for the Receiver has indicated that upon

this review^ they rely upon the proposition that

there was no jurisdiction vested in me as Special

Master to make the foregoing order since [12]

the proceedings pending were merely ancillary and

could not extend to the determination of any con-

troversy between the Receiver or Trustee in Bank-

ruptcy and the claimant Busch relating to any phase

of the administration of the bankrupt estate except

such as may have been instituted before me by the

Receiver in aid of his administration. They fur-

ther have suggested that it is not necessary for

the Receiver to file a petition for Review as in the

case of the review of a Referee's order under the

general orders in bankruptcy and they have

merely made their objections to such order and

requested the review of same by the letters sub-

mitted herewith.
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QUESTIONS UPON REVIEW.

In my opinion the main questions which should

be considered by the Court upon this review are as

foUows

:

1. Does the banki'uptcy court exercising ancil-

lary jurisdiction have power to determine questions

of priorities and liens affecting property brought

within its territorial jurisdiction and to make such

orders as may become necessary in connection there-

with?

2. If such jurisdiction exists, then does a Ref-

eree in Bankruptcy of the ancillary court to whom
the ancillary proceedings have been referred as a

Special Master "with the powers of a Referee in

Bankruptcy" have jurisdiction to make orders de-

termining questions of such priorities and liens in

respect to property within the territorial jurisdic-

tion of the ancillary court?

3. If it is held that I had jurisdiction to make

the foregoing Order Denying the Receiver's Motion

to Dismiss the asserted claim of lien of Samuel

Busch, then the Court should ratify and affirm such

order unless the Receiver's contention that the

proceedings had upon the hearing of the motion did

not conform to the requirements of Rule 29 of the

"Rules of Practice of Courts of Equity of the

United States," which thereby deprived him of due

process. [13]

COMMENTS.

In order that the Court may fully understand the

conclusions reached by your Special Master which
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form the basis of the order sought to be reviewed

herein and the rules of law which it is believed were

applicable thereto, I submit as follows:

With respect to Question No. 1: The Eeceiver

contended that no jurisdiction reposed in the court

of ancillary jurisdiction to determine priorities of

claimants as to liens affecting property within the

territorial limits of the ancillary court, the latter

court's jurisdiction being limited only to the extent

and amount of such liens. The principal case re-

lied upon by the Receiver being that of In re: Pat-

terson Lumber Co., 247 Fed. 578. While numerous

authorities submitted by counsel for the claimant

showed a contrary holding.

Upon examination of the authorities, I concluded

that the contention of the Receiver did not appear

to be the general rule and that the weight of author-

ity supports the rule that the court of ancillary jur-

isdiction has power to detemiine priorities and

liens in respect to property brought within its jur-

isdiction and to pass such orders as may be neces-

sary or appropriate in connection therewith.

Fidelity Trust Co. vs. Glaskell, (C. C. A. 8th)

195 Fed. 865;

Butler vs. Ellis etc., (C. C. A. 4th) 45 Fed. (2d)

951;

Re: Einstein, (D. C.) 245 Fed. 189;

Re: Myer, (D. C.) 1 Fed. (2d) 513;

Re: Rogers, etc., D. C.) 22 Fed. (2d) 571.

The Patterson Lumber Co. case, as I understand,

involved an intervention in the court of ancillary

jurisdiction of an adverse claimant of the property
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in the hands of the ancillary Receivers and the

holding there was to the effect that it is the func-

tion of the court of primary jurisdiction and not

that of ancillary jurisdiction, to determine whether

the bankruptcy court shall relegate the parties to

the state court with permission to foreclose. This

case is cited under Paragraph 2585 in [14] Rem-
ington on Bankruptcy.

In Butler vs. Ellis, supra, in commenting upon

the Patterson Lumber Co. case, the Court said:

"It is true that the learned judge used some

language which tends to sustain the position of

the trustee here; but in the later case of In re

Dayton Coal Co., 291 Fed. 390, he recognized

that the rule had been stated by him 'over-

broadly' and we do not think that the Patterson

Lumber Co. case can be regarded as laying

down a rule different from that laid down by

the case of Fidelity Trust Co. vs. Gaskell and

Emerson vs. Castor."

In the case of Emerson vs. Castor, (C. C. A. 6th)

236 Fed. 29, the Court sustained the power of the

court of ancillary jurisdiction to pass upon and al-

low the assertion of laborer's liens, and said:

"Ancillary jurisdiction, it is true, signifies

power to aid primary jurisdiction. But the

power in an ancillary tribunal to take posses-

sion of property at all is founded on the inter-

est therein of the person or estate in whose

right the proceedings is maintained; and this

interest cannot, in the nature of things, be as-

certained without passing upon such adverse in-
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terests as may be claimed by others in the prop-

erty. When, therefore, an ancillary tribunal

takes possession, whether with or without oppo-

sition, such possession draws to that tribunal

power indeed, imposes a duty, to determine all

questions of priorities and liens affecting the

property. '

'

Upon and in regard to question No. 2: I submit

that ordinarily as I understand the rule, as Special

Master, as such, merely hears the evidence or testi-

mony relating to the matter or issue submitted to

him and reports the facts and his conclusions

thereon to the Judge.

However, in this particular case, I construe the

order of reference to the Special Master to go con-

siderably farther in respect to his powers. The Or-

der of Reference states that the ancillary proceed-

ings were referred to the Special Master "with the

powers of a Referee in Bankruptcy, to take such

further proceedings as may be required before him

in aid of the administration [15] of said bank-

rupt estate by the said E. W. Bender, as such Re-

ceiver, including the examination of witnesses, and

requiring persons asserting claims of lien against

said bankrupt estate to file and propound said

claims of lien before him for hearing and determi-

nation, so as to enable said Receiver to ascertain

the extent and the amount of said liens and the ex-

tent and whereabouts of the assets of said bankrupt

estate subject to administration by said Receiver."

Assuming it to be the correct loile that the ancil-

lary court has jurisdiction to order and determine
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questions of priorities and liens, etc., I concluded

that by reason of the general powers of a Referee

in Bankruptcy under Section 38 of the Bankruptcy

Act, General Order XII and Local Rule 77 of the

Rules of Practice of the United States District

Courts in this District, that I had power to act in

the premises.

As to that portion of the matter involved in the

third question in reference to the proceedings had

upon the hearing of the motion to dismiss: I sub-

mit that the Receiver through his attorneys sub-

mitted with his motion to dismiss the points and

authorities upon which he relied, which as I con-

strued them to be related primarily to the jurisdic-

tion of the ancillary court. Accompanying his mo-

tion and said points and authorities was a letter

from his attorneys, Messrs. Torregano and Stark,

dated July 18, 1931, which accompanies the record

submitted with this report. In this letter counsel

states

:

"In view of the fact that these papers pre-

sent issues of law to be disposed of before we
are required to answer any issues which may be

presented by Samuel Busch, I do not believe it

is necessary that I spend the estate's money in

making a special trip to San Diego to present

the matter, as I believe our points and author-

ities fully present the matter to you, and as

stated therein, that while these motions to dis-

miss are usually set down for hearing upon five

days' notice, if the attorneys for Mr. Bnsch de-

sire such a hearing thereon, they may have it
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set down in accordance with the rule or they

may file an amended claim as suggested in our

motion," [16]

Following their suggestion when the matter came

on for hearing July 21st, 1931, I had before me the

motion of the Eeceiver together with his Points and

Authorities and in order to permit counsel for the

claimant to reply thereto, I continued the matter to

AugTist 1st, 1931, at 9 o'clock A. M., at w^hich time

counsel for the claimant appeared and orally sub-

mitted other authorities bearing upon the question

of jurisdiction. After which I took the matter un-

der advisement and continued it for determination

to Monday, August 3d, at 2 o'clock P. M.

My record does not show that counsel for the Re-

ceiver had notice of this continuance. I have not

been advised that counsel for the claimant Busch

notified the Receiver's counsel. I felt in view of

the statement in the letter of Messrs. Torregano &
Stark above referred to, that they did not desire to

be present at this hearing and I construed the let-

ter to be a waiver on their part of any notice, es-

pecially since the matter to be determined was not

a hearing in any respect upon the merits of the

claim, being purely a determination of the ques-

tions of law involving jurisdiction.

RECOMMENDATIONS.

If the conclusions hereinabove set forth are cor-

rect expositions of the law, then it is suggested that

the Court upon reviewing the matter should sustain

the order being reviewed.
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EECOED SUBMITTED.

In order that the court may have before it the

entire record concerning the above matter there is

herewith submitted to the court:

(1) Certified Copy of Petition of Receiver for

Order Requiring Claimants to File and

Propound Claims of Lien for Hearing and

Determination, and for Order of Sale,

Either Free and Clear of or Subject to

Liens.

(2) Certified Copy of Order Directing Claim-

ants to File and Propound Clauns of Lien

for Hearing and Determination. [17]

(3) Original of Amended Assertion of Claim of

Lien by Samuel Busch in Compliance

With Order of Referee.

(4) Original of Order to Show Cause on Asser-

tion for Claim of Lien of Samuel Busch

and Petition for Rents and Possession of

Real Property. (Attached to No. 3.)

(5) Original of Receiver's Motion to Dismiss.

(6) Receiver's Points and Authorities in Sup-

port of Motion.

(7) Order Continuing Hearing from July 21st,

1931, to August 1st, 1931.

(8) Order Continuing Hearing from August 1st,

1931, to August 3d, 1931.

(9) Original Order Made Denying Receiver's Mo-

tion to Dismiss Assertion of Claim of Lien

by Samuel Busch and for Impounding

Rents by the Receiver and Trustee.
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(10) Correspondence Relating to Said Matters as

follows

:

(a) Letter dated July 15, 1931, from

Messrs. Torregano & Stark.

(b) Carbon Copy of Letter Dated July

14, 1931, from Referee to Ernest

J. Torregano, Esq.,

(c) Letter Dated July 18, 1931, from

Messrs. Torregano & Stark.

(d) Carbon Copy of Letter Dated August

5, 1931, from Referee to Ernest J.

Torregano, Esq.

(e) Carbon Copy of Letter Dated August

5, 1931, from Messrs. Weinberger

and Miller Addressed to Ernest J.

Torregano, Esq.

(f) Letter Dated August 8, 1931, from

Messrs. Torregano & Stark.

(g) Carbon Copy Letter Dated August

11, 1931, from Referee to Ernest J.

Torregano, Esq.

(h) Letter Dated August 14, 1931, from

Messrs. Torregano and Stark.

The letters from Messrs. Torregano and Stark,

bearing dates August 8th. and 14th respectively,

form the basis of their request for this review.

Dated: August 31st, 1931.

Respectfully submitted,

J. A. ISAACSON,
Referee in Bankruptcy and Special Master in Said

Matter. [18]
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[Title of Court and Cause.]

EXCEPTIONS TO SPECIAL MASTER'S RE-
PORT.

To the Honorable, the Judges of the United States

District Court for the Southern District of

California, Southern Division:

Now comes E. W. Bender, who was appointed

Receiver prior to adjudication in the above-entitled

proceedings by the United States District Court for

the Northern District of California, and who there-

after instituted ancillary proceedings in the above-

entitled court in aid of his administration of said

bankrupt's estate as Receiver prior to adjudication,

and excepts to the confirmation of the report filed

herein by J. A. Isaacson, as Special Master of the

above-entitled court of the proceedings taken by

him upon the amended assertion of claim of lien of

Samuel Busch, and alleges and sets forth, as

grounds of his exceptions to the confirmation of

said report, as follows, to wit:

EXCEPTION No. I.

That the said Special Master, in making and en-

tering an order denying the motion to dismiss filed

by E. W. Bender as Receiver, to dismiss said

amended assertion of claim of lien of Samuel

Busch, acted in excess of his jurisdiction, in that

said Special Master did not have any power to

make and enter said order, or any orders in said

proceedings, but as such Special [19] Master
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w-as required to report the facts, his recommenda-

tions and his conchisions of law to the Judge of the

above-entitled court for such order or orders as

would be appropriate, pursuant to said report, rec-

ommendations or conclusions.

EXCEPTION No. II.

That the said Special Master proceeded to hear

and determine the motion to dismiss made by the

said E. W. Bender without first having said motion

to dismiss set do\\Ti for hearing, pursuant to Equity

Rule No. 29.

EXCEPTION No. III.

That the said Special Master in proceeding to

hear and determine said motion to dismiss without

notice of the hearing thereof to the said E. W. Ben-

der as Receiver, misconstrued the letter of the at-

torneys of said Receiver, Messrs. Torregano &
Stark, dated July 18, 1931, which accompanied said

motion to dismiss, which said letter reads in part

as follows:

"That while these motions to dismiss are

usually set down for hearing upon five days'

notice, if the attorneys for Mr. Busch desire

such a hearing thereon, they may have it set

dowTi in accordance with the rule, or they may

file an amended claim as suggested in our

motion."

And that it affirmatively appeared from said let-

ter accompanying said motion to dismiss that no
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hearing was to be had thereon except in accordance

with the rule, in the event said petitioner did not

file an amended claim.

EXCEPTION No. IV.

That it affirmatively appears from the report of

said Special Master that after a return had been

filed to the purported order to show cause issued by

said Special Master the original proceedings were

continued to August 3, 1931, at 2 o'clock P. M., and

that said Receiver, or his counsel, was not notified

of the [20] continuance of said matter for the

purpose of hearing the motion to dismiss, filed by

said Receiver.

EXCEPTION No. V.

That it affirmatively appears from the purported

order made by the Special Master that the proceed-

ings before him, based upon the amended assertion

of claim of lien of Samuel Busch, and the motion to

dismiss, were enlarged without notice to said Re-

ceiver, wherein and whereby an order was made
against the said Receiver and the trustee hereafter

to be appointed in the bankruptcy proceedings, to

set apart and impound all rents and income that

may be collected after the date of said order from

the real property belonging to the bankrupt estate,

although said Trustee in Bankruptcy was not a

party to the proceedings, nor was such restraint

upon the disposition of the rents and income an is-

sue presented in the said amended assertion of

claim of lien of Samuel Busch.

EXCEPTION No. VI.

That the said purported order of the Special
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Master denying the motion to dismiss was errone-

ous for the reason that it affirmatively appeared

from the records in the proceedings before said

Special Master that the proper and necessary parties

were not before the said Special Master for the pur-

pose of enabling said Special Master to proceed

with a determination of the matter and to make his

findings, recommendation and conclusions to the

District Judge, in that it affirmatively appeared

from said record that an order of adjudication had

been made in said proceedings and that the general

administration of said bankrupt estate has been re-

ferred to a Referee in Bankruptcy, and that the

Trustee in bankruptcy who became vested with all

the right, title [21] and interest of the bankrupt

estate, as distinguished from the mere custody

thereof by the Receiver, had not become a party to

said proceedings.

EXCEPTION No. VII.

That it affirmatively appeared from the said

amended assertion of claim of lien of Samuel Busch

that the above-entitled court was wdthout jurisdic-

tion to grant the prayer of said petition for the rea-

son that said petition was directed to have the peti-

tioner reimbursed for moneys paid out for taxes,

street bonds and interest and insurance premiums

and for moneys received from the Receiver hereto-

fore appointed by the Superior Court, whereas it

affirmatively appeared in said petition of said peti-

tioner that said petitioner claimed that the general

estate of said bankrupt did not have any equity in

and to said property and that this court was with-
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out jurisdiction to order the Receiver and/or Trus-

tee to pay taxes on real estate, except where said

real estate had an equity for the general creditors.

EXCEPTION No. VIII.

That said assertion of claim of lien of Samuel

Bnsch refers to the rents, issues and profits col-

lected from and after the 2d day of January, 1931,

but does not allege that said rents, issues and profits

came into the possession or custody of said E. W.
Bender as Receiver in Bankruptcy, but said peti-

tioner asserts that at all times said E. W. Bender

as Receiver, appointed by said Superior Court of

the State of California, in and for the City and

County of San Francisco, and as Receiver in Bank-

ruptcy herein, has failed to turn over the possession

of the real property to said respondent, or to de-

liver to him the rents, issues and profits thereof,

whereas it affirmatively appears that [22] the

bankruptcy proceedings were not commenced until

March 25, 1931, and that E. W. Bender was ap-

pointed Receiver in Bankruptcy on April 15, 1931,

and that as such Receiver in Bankruptcy it does

not appear that he has the power to turn over to

said respondent, Samuel Busch, the possession of

said property after an adjudication was made in

said proceedings and prior to the election of a trus-

tee; that it further affirmatively appears from all

the allegations of said petition that the Trustee in

Bankruptcy was a proper and necessary party for

the determination of all matters alleged and set

forth in said petition and that said Trustee in
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Bankruptcy had not he made a party in said pro-

ceedings.

WHEREFORE, the said E. W. Bender prays

that the above exceptions, and each or either of

them, may be sustained, and that the said Special

Master's report be rejected, disapproved and not

confirmed by the above-entitled court and that said

proceedings be again referred to the said Special

Master to take proper and appropriate proceedings

by permitting the said E. W. Bender, upon due no-

tice to him, to present to said Special Master the

motion to dismiss and to cause the Trustee in Bank-

ruptcy to be made a pai-ty to said proceedings and

be substituted for and in lieu of said Receiver in

said proceedings.

Dated this 8 day of September, 1931.

E. W. BENDER,
As Receiver in Bankruptcy Prior to Adjudication

of Consolidated National Securities Co., Invol-

untary Bankrupt.

A. B. KREFT,
ARNOLD LACKENBACH,
TORREGANO & STARK,

By ERNEST J. TORREGANO,
Attorneys for Receiver. [23]

[Endorsed] : Filed Sep. 10, 1931. [24]
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[Title of Court and Cause.]

NOTICE OF MOTION TO DISMISS PETITION
FOR REVIEW.

To E. W. Bender, Trustee in Bankruptcy in the

Above-entitled Matter, and to A. B. Kreft, Ar-

nold C. Lackenbach, and Torregano & Stark,

Attorneys for said Trustee:

YOU ARE HEREBY NOTIFIED that at ten

o'clock in the forenoon of the 18th day of Septem-

ber, 1931, at the United States District court room
in the Federal Building in the city of San Diego,

State of California, Samuel Busch will move the

court to dismiss the petition for review of said E.

W. Bender of the order of the Referee, J. A. Isaac-

son, entered by said Referee at said city of San

Diego, California, on August 3, 1931, entitled "Or-

der on Receiver's Motion to Dismiss Assertion of

Claim of Lien by Samuel Busch and for impounding

Rents by the Receiver and Trustee," to conform said

order of said Referee and to approve and adopt the

report of the Referee and the findings and conclu-

sions of the Referee set out in his certificate on re-

view herein entitled "Special Master's Report of

Certain Proceedings Had and Taken on Claim of

Lien of Samuel Busch and Certificate upon Review

of an Order Made Therein" filed in the above-en-

titled court on the 3d day of September, 1931.

Dated at San Diego, California, September 9,

1931.

WEINBERGER & MILLER,
As Attorneys for Samuel Busch. [25]
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[Endorsed] : Due service of the within admitted,

and cojD}' thereof received, this 10th day of Septem-

ber, 1931.

TORREGANO & STARK,
By CHARLES M. STARK,

ARNOLD C. LACKENBACH,
Attorneys for Trustee and Receiver.

Filed Sep. 18, 1931. [26]

At a stated term, to wit, the July Term, A. D. 1931,

of the District Court of the United States of

America, within and for the Southern Division

of the Southern District of California, held at

the courtroom thereof in the city of San Diego,

on Friday, the 18th day of Sept., in the year of

our Lord one thousand nine hundred and thirty-

one. Present: The Honorable PAUL J. Mc-

CORMICK, District Judge.

[Title of Cause.]

ORDER OF REFERENCE.

This cause coming before the court for hearing on

motion to dismiss petition for review of E. W. Ben-

der of order of Referee dated August 3, 1931, etc..

Attorney Miller, of Weinberger & Miller, counsel

for Samuel Busch, argues in support of motion ; and

It appearing to the court that insufficient notice

of this matter has been given to the Trustee of the

bankrupt estate, IT IS ORDERED that the entire

matter be re-referred to the Hon. J. A. Isaacson,

Referee, San Diego, with plenary powers to cou-
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sider, hear, adjudicate and determine any and all

issues in the matter of lien claimants as against the

Trustee in Bankruptcy of the estate, and to exer-

cise generally and to the fullest extent the powers

of a Referee in Bankruptcy in ancillary proceedings

and to appoint a Receiver or custodian of the prop-

erty involved in the ancillary proceedings in bank-

ruptcy within the territorial jurisdiction of this

court, and that the Referee in Bankruptcy shall

hear such matter upon giving to the Trustee in

Bankruptcy or to his attorneys in San Francisco at

least five days' notice in writing of the hearing of

such matters before such Referee. [27]

[Title of Court and Cause.]

SPECIAL APPEARANCE OF C. E. STANTON,
TRUSTEE IN BANKRUPTCY, FOR THE
PURPOSE OF MOTION TO SET ASIDE
ORDER MADE BY THE ABOVE-EN-
TITLED COURT ON THE 18th DAY OF
SEPTEMBER, 1931, AGAINST SAID
TRUSTEE IN BANKRUPTCY IN EXCESS
OF THE JURISDICTION OF SAID
COURT.

To Samuel Busch and to Messrs. Weinberger and

Miller, Attorneys for the said Samuel Busch

:

You and each of you will please take notice, and

you are hereby notified, that C. E. Stanton, the

Trustee of the Consolidated National Securities Co.,

a bankrupt, appearing especially for the purpose
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of this notice and motion, and not otherwise, and

solely by the reason of the order made by the above-

entitled court on the 18th day of September, 1931,

will on the 2d day of November, 1931, at the hour of

10 o'clock A. M. of said day, in the courtroom of the

above-entitled court, in the Federal Building, in the

city of Los Angeles, State and Southern District of

California, move the Hon. Paul J. McCormick, Dis-

trict Judge, to hear the special appearance of the

said C E. Stanton, Trustee in Bankruptcy, filed

herein and to vacate and set aside the order made by

the above-entitled court pursuant to proceedings

had on the 18th day of September, 1931, a copy of

which order is hereto attached and made a part of

this motion and special appearance. [28]

Said motion will be made upon the following

grounds

:

1. That the court did not have jurisdiction to

make and enter in the above-entitled proceedings

the order dated the 18th day of September, 1931,

against the said C. E. Stanton as Trustee of said

bankrupt estate.

2. That the said C. E. Stanton was never notified

by the court or counsel that said order was being ap-

plied for as against the said C. E. Stanton as Tinis-

tee in Bankruptcy of said bankrupt estate so as to

enable the said C. E. Stanton to appear especially on

the said 18th day of September, 1931, to object to

the jurisdiction of said court to make said order.

3. That the said C. E. Stanton, as Trustee in

Bankruptcy of the estate, or otherwise, was not and

has never been a party to the above-entitled proceed-

ings in the above-entitled court.
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4. That the above-entitled court was without

jurisdiction to make the order made and entered in

the above-entitled proceedings on the 18th day of

September, 1931, for the reason that the above-

entitled proceedings were ancillary proceedings in-

stituted, by E. W. Bender as Receiver in Bank-

ruptcy, prior to adjudication, and solely in aid of

his administration as Receiver, and that the said C.

E. Stanton, as such Trustee in Bankruptcy, has

never applied to the above-entitled court for ancil-

lary proceedings in aid of his administration, but

that the administration of said bankrupt estate, in-

cluding the adjudication and determination of all

liens as against said Trustee in Bankruptcy, is now

before the United States District Court for the

Northern District of California, and that the said

Trustee in Bankruptcy was appointed by the said

United States District Court for the Northern Dis-

trict of California on the 4th day of August, 1931,

[29] prior to the date of said order made by the

above-entitled court.

5. That the above-entitled court was without

jurisdiction to make said order for the reason that

the administration of said bankrupt estate by the

Trustee in Bankruptcy herein is now pending be-

fore the United States District Court for the North-

ern District of California and Honorable T. J.

Sheridan, Referee in Bankruptcy at San Francisco,

and that the said United States District Court for

the Northern District of California has the sole and

exclusive jurisdiction to hear, adjudicate and deter-

mine all liens as against the said Trustee in Bank-



34 C. E. Stanton

ruptcy, until and unless the Trustee in Bankruptcy,

institutes ancillary proceedings in aid of his ad-

ministration in other districts than the Northern

District of California.

6. That the order made and entered in the 18th

day of September, 1931, by the above-entitled court

was in excess of its jurisdiction by reason of the

fact that the administration of said bankrupt estate

was not pending before the above-entitled court at

the time of the making of said order.

7. That said order was made inadvertently by

the above-entitled court for the reason that the said

petitioner, Samuel Busch, through his attorneys,

had filed in the above-entitled proceedings a notice

of the hearing had by the above-entitled court on

the 18th day of September, 1931, purported to have

been given to the Trustee in Bankruptcy, whereas

said notice was given to E. W. Bender, Receiver in

Bankruptcy, who had theretofore been superseded

by the said C. E. Stanton as Trustee in Bankruptcy,

and that the said C. E. Stanton had not instituted

ancillary proceedings in the above-entitled court.

8. That said order was made inadvertently

by the above-entitled [30] court for the reason

that said court was without the appearance of

the attorneys for the Receiver in the ancillary pro-

ceedings to advise the court of its lack of jurisdic-

tion over the said C. E. Stanton as Trustee in Bank-

ruptcy, and that the said claimant knew that the

said E. W. Bender, as Receiver, would not be repre-

sented by counsel for the reason that his counsel

was absent from the jurisdiction of the above-en-

titled court.
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That said special appearance and said motion

will be made upon all the records, papers and plead-

ings in the above-entitled proceedings, upon this

special appearance of the said C. E. Stanton as

Trustee in Bankruptcy, and upon the affidavit of

Ernest J. Torregano, one of his attorneys.

Dated this 14 day of October, 1931.

C. E. STANTON,
Trustee in Bankruptcy of the Above Bankrupt Es-

tate, Appearing Especially for the Purpose of

Objecting to the Jurisdiction of the Above-

entitled Court.

By ERNEST J. TORREOANO,
His Attorney.

[Endorsed] : Filed Oct. 15, 1931. [31]

At a stated term, to wit, the July Term, A. D. 1931,

of the District Court of the United States of

America, within and for the Southern Division

of the Southern District of California, held at

the courtroom thereof in the city of San Diego,

(held at Los Angeles), on Friday, the 18th day

of Sept., in the year of our Lord one thousand

nine hundred and thirty-one. Present: The

Honorable PAUL J. McCORMICK, District

Judge.

[Title of Cause.]

ORDER OF REFERENCE.

This cause coming before the court for hearing on

motion to dismiss petition for review of E. W. Ben-
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der of order of Referee dated August 3, 1931, etc.,

Attorney Miller, of Weinberger & Miller, counsel

for Samuel Busch, argues in support of motion ; and

It appearing to the court that insufficient notice

of this matter has been given to the Trustee of the

bankrupt estate, IT IS ORDERED that the entire

matter be re-referred to the Hon. J. A. Isaacson,

Referee, San Diego, with plenary powers to con-

sider, hear, adjudicate and determine any and all

issues in the matter of lien claimants as against the

Trustee in Bankruptcy of the estate, and to exer-

cise generally and to the fullest extent the powers

of a Referee in Bankruptcy in ancillary proceedings

and to appoint a Receiver or custodian of the prop-

erty involved in the ancillary proceedings in bank-

ruptcy within the territorial jurisdiction of this

court, and that the Referee in Bankruptcy shall

hear such matter upon giving to the Trustee in

Bankruptcy or to his attorneys in San Francisco at

least five days' notice in writing of the hearing of

such matters before the Referee. [32]

[Title of Court and Cause.]

AFFIDAVIT OF ERNEST J. TORREGANO IN
SUPPORT OF SPECIAL APPEARANCE
OF C. E. STANTON, TRUSTEE IN BANK-
RUPTCY, AND FOR MOTION TO VACATE
ORDER MADE BY THE ABOVE-EN-
TITLED COURT IN EXCESS OF ITS
JURISDICTION.
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United States of America,

Northern District of California,

City and County of San Francisco,—ss.

Ernest J. Torregano, being first duly sworn, de-

X)oses and says

:

That on the 25th day of March, 1931, an involun-

tary proceeding in bankruptcy against the above-

named Consolidated National Securities Co., a cor-

poration, was instituted in the United States Dis-

trict Court for the Northern District of California,

and thereafter on the 20th day of May, 1931, an

order of adjudication was made in said proceeding

;

that thereafter and on the 4th day of August, 1931,

C. E. Stanton was elected Trustee of the above bank-

rupt estate at a meeting of creditors duly and regu-

larly called and held before Honorable T. J. Sheri-

dan, a Referee in Bankruptcy of the United States

District Court for the Northern District of Cali-

fornia, at San Francisco, California, and thereafter

duly qualified and ever since has been and now is

the duly appointed, qualified and acting Trustee of

the estate and effects of the said Consolidated [33]

National Securities Co., a corporation, said bank-

rupt.

That the said C. E. Stanton as such Trustee, im-

mediately upon his election, appointment and quali-

fication, as aforesaid, recorded in the office of the

county recorder of the county of San Diego, where

the property named and described in these proceed-

ings is located, a certified copy of the order of ad-

judication and a certified copy of the order approv-
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ing tlie Trustee's bond, as required under the Bank-
ruptcy Act, and took into his possession all of the

assets of the above-named bankrupt, including the

property referred to herein, and said assets are

now being administered by said Trustee under and

pursuant to the orders of the United States Dis-

trict Court for the Northern District of California.

That the said C. E. Stanton did not institute any

ancillary proceedings in the above-entitled court in

aid of his administration; that the said ancillary

proceedings heretofore instituted in the above-en-

titled court were solely in aid of the administration

of E. W. Bender as Receiver in Bankruptcy prior

to adjudication, so as to enable the said E. W. Ben-

der to ascertain the condition and the extent of the

said bankmpt's estate and affairs and to institute

proceedings to put him in possession of said estate,

if required ; that during the pendency of said ancil-

lary proceedings instituted by the said E. W. Ben-

der the possession of no property was held adversely

to the said E. W. Bender, and the said E. W. Ben-

der was at all times in peaceful possession of all of

the property constituting the estate of said bank-

rupt and that no proceedings were instituted by the

said E. W. Bender in the above-entitled court to se-

cure the possession of said bankrupt estate to him.

[34]

That on the 18th day of September, 1931, pursu-

ant to a notice of motion to dismiss a petition for

review, a copy of said notice being attached hereto,

naming and describing E. W. Bender as Trustee in

Bankruptcy of the above-named bankrupt estate,
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the above-entitled court made and entered the order

dated September 18, 1931, copy of which is hereto

attached; that at the time of the making of said

order by the above-entitled court, the moving party

before said court, Samuel Busch, and his attorneys,

Messrs. Weinberger and Miller, were informed of

the fact that no appearance would be made before

said court by reason of the absence of affiant in at-

tendance at the American Bar Association Conven-

tion and the annual conference of the National

Association of Referees in Bankruptcy at Atlantic

City, N. J.

That at the time said order was made by the

above-entitled court the said C. E. Stanton, the

Trustee in Bankruptcy of said bankrupt estate, had

not instituted ancillary proceedings before the

above-entitled court, nor was any process served

upon the said C. E. Stanton, wherein and whereby

the above-entitled court obtained jurisdiction to

make any order affecting the administration of said

bankrupt estate by the said C. E. Stanton as Trustee

in Bankruptcy thereof.

That affiant alleges that said order of the above-

entitled court was made inadvertently, because it

was made to appear to the court by the notice of the

proceedings had before the above-entitled court on

the 18th day of September, 1931, that a notice pur-

porting to be addressed to the Trustee in Bank-

ruptcy of said bankrupt estate was on file in said

proceedings, whereas in truth and in fact no notice

or process was served upon said C. E. Stanton as

Trustee in Bankruptcy, wherein and whereby the

[35] court had jurisdiction over the said C. E.
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Stanton on the 18th day of September, 1931, to make
and enter an order referring to Honorable J. A.

Isaacson, Referee in Bankruptcy of the above-en-

titled court, the adjudication of all lien claims

against said Trustee in Bankruptcy, but, on the con-

trary, upon said date the said Trustee in Bank-

ruptcy was in possession of all of the property of

the estate of said bankrupt and said property was

being duly and regularly administered by said Trus-

tee before Honorable T. J. Sheridan, a Referee in

Bankruptcy of the United States District Court for

the Northern District of California, at San Fran-

cisco, California, to whom the administration of

said bankrupt estate had theretofore been generally

referred by said United States District Court.

That affiant alleges that during all the times

herein mentioned the said C. E. Stanton had duly

qualified as such Trustee in Bankruptcy, and affiant

attaches hereto and makes a part of this affidavit for

all purposes a certified copy of the order of adjudi-

cation made by the United States District Court for

the Northern District of California and a certified

copy of the order approving the bond of C. E. Stan-

ton as Trustee of said bankrupt estate.

That affiant makes this affidavit for and on behalf

of said C. E. Stanton in support of his special ap-

pearance herein to object to the jurisdiction of the

above-entitled court, for the reason that affiant has

been and now is the active attorney representing the

said C. E. Stanton in the administration of said

bankrupt estate before the United States District

Court for the Northern District of California.
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That affiant further alleges that the United States

[36] District Court for the Northern District of

California has the exclusive jurisdiction to ascertain,

adjudicate and determine any and all lien claims

against said Trustee in Bankruptcy, and that upon

the filing and propounding of any claim with the

said United States District Court for the Northern

District of California, at the office of Honorable

T. J. Sheridan, Referee in Bankruptcy, Room 350

Russ Building, San Francisco, California, said

court will make such order as it is just and proper

to adjudicate and determine all lien claims asserted

against said Trustee in Bankruptcy and said bank-

rupt estate, and protect the interest of the general

creditors in and to any equity in any property

against which such liens are asserted.

Further affiant saith not.

ERNEST J. TORREGANO.

Subscribed and sworn to before me this 14th day

of October, 1931.

[Seal] CHARLES E. REITH,

Notary Public in and for the City and County of

San Francisco, State of California. [37]

[Endorsed] : Filed Oct. 5, 1931. [38]

United States District Court, Southern District of

California, Southern Division.

No. A.-30-C.—Eq.

In the Matter of the CONSOLIDATED NA-

TIONAL SECURITIES CO., a Corp.
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MINUTE ORDER.

The motion of C. E. Stanton, Trustee, to vacate

and set aside order entered herein at San Diego,

California, on September 18th, 1931, is denied and

an exception is noted and allowed to said Trustee.

The motion of C. E. Stanton, Trustee, to vacate

and set aside order made herein by Judge Cosgrave

of this court on September 28th, 1931, which said

order was dated and filed herem on September 30th,

1931 is denied. An exception is noted and allowed

to said Trustee.

Dated Nov. 23, 1931, at Los Angeles, Calif.

PAUL J. McCORMICK,
District Judge. [39]

In the Circuit Court of Appeals for the Ninth

Circuit.

No. 6707.

In the Matter of CONSOLIDATED NATIONAL
SECURITIES COMPANY, a Corporation,

Bankrupt.

C. E. STANTON, Trustee,

vs.

SAMUEL BUSCH,

Appellant,

Appellee.

d
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PETITION FOR APPEAL UNDER SECTION
24-B OF THE BANKRUPTCY ACT.

To the Honorable the Judges of the United States

Circuit Court of Appeals, for the Ninth Circuit.

The petition of C. E. Stanton, of the City and

County of San Francisco, State and Northern Dis-

trict of California, as Trustee of the estate and ef-

fects of Consolidated National Securities Co., a

corporation, bankrupt, respectfully represents:

That heretofore and on or about, to wit, the 25th

day of March, 1931, an involuntary petition in

bankruptcy was filed against the bankrupt above

named with the Clerk of the United States Dis-

trict Court for the Northern District of California.

That thereafter and on the 15th day of April,

1931, by an order made and entered by the said

United States District Court for the Northern Dis-

trict of California, E. W. Bender was appointed

[40] Receiver of the estate and effects of the said

Consolidated National Securities Co., a corporation,

and under and pursuant to said order was author-

ized and empowered to apply to the United States

District Court for the Southern District of Cali-

fornia for an order instituting ancillary proceedings

in said District Court in aid of said Receiver's

administration of said bankrupt estate.

That pursuant to said authorization, said Receiver

did, on the 24th day of April, 1931, file a petition

with the United States District Court for the South-

ern District of California, for an order instituting

ancillary proceedings in said court; that said peti-
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tion recited that the bankrupt owned certain real

property in said Southern District of California,

which real property was encumbered, and that the

lienholders were threatening to institute foreclosure

proceedings which would seriously interfere with

the due administration of said bankrupt estate by

said Eeceiver, and that there was an equity in said

real property which was so encumbered and that

it was necessary that ancillary proceedings be in-

stituted in said United States District Court for

the Southern District of California so as to enable

said court in said ancillary proceedings to require

all lien claimants to file and propound their claims

against the assets belonging to said bankrupt estate

and located in said Southern District of California

for hearing and determination and thereby enable

said ancillary court to ascertain and fix the amount

of all valid liens existing against said assets so

as to enable said receiver to apply to the United

States District Court for the Northern District of

California, wherein said bankruptcy proceedings

were j)ending, for an order authorizing said Re-

ceiver to offer for sale all of said real property,,

either subject to or [41] free and clear of said

liens, and to pay to said lienholders the amount

found due on said liens and to hold the surplus

from said sale and deliver same to the trustee in

bankruptcy, when elected, for distribution to the

general creditors of said bankrupt estate.

That on the 24th day of April, 1931, and pur-

suant to said petition of said Receiver, Honorable

William P. James, Judge of the United States Dis-
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trict Court for the Southern District of California,

made and entered an order instituting ancillary pro-

ceedings in aid of the administration of said bank-

rupt estate by said E. W. Bender, as Receiver of

said estate appointed by the United States District

Court for the Northern District of California, and

referring said ancillary proceedings to Honorable

J. A. Isaacson, one of the Referees in Bankruptcy

of said United States District Court for the South-

ern District of California, at San Diego, as Special

Master, with powers of a Referee in bankruptcy,

to take such further proceedings as may be required

before him in aid of the administration of said

bankrui^t estate by the said E. W. Bender, the

Receiver appointed by the United States District

Court for the Northern District of California, and

with power to require persons asserting claims of

lien against said bankrupt estate to file and pro-

pound said claims of lien before said Special Master

for hearing and determination so as to enable said

Receiver to ascertain the extent and amount of said

liens and the extent and whereabouts of the assets

of said bankrupt estate.

That thereafter and on or about the 1st day of

June, 1931, the said E. W. Bender, as such Receiver,

presented to said Honorable J. A. Isaacson, said

Special Master, a petition for an order requiring

certain claimants to file and propound their claims

of [42] lien for hearing and determination and
for an order of sale either free and clear of or sub-

ject to said liens ; that said petition set forth and de-

scribed that certain real estate situated in the county
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of San Diego, State of California, and described as

follows, to wit

:

The West sixty (60) feet of Lots 21, 22, 23

and 24 in Block 208, University Heights, ac-

cording to the amended map thereof made by

G. A. d'Henecourt in Book 8, page 36 et seq.

of lis pendens, recorded in the office of the

recorder of said San Diego County,

and alleged upon information and belief that certain

parties claimed liens against said premises, to wit,

Eose Halbert, Samuel and Adele Busch and First

National Trust & Savings Bank of San Diego.

Said Receiver further alleged in said petition that

it was necessary, in aid of said Receiver's adminis-

tration of said bankrupt estate, that an order be

issued by said Special Master directing said claim-

ants to file their claims of lien, if any they have,

in and to said property for hearing and determina-

tion by said District Court for the Southern Dis-

trict of California, so as to enable said court to fix

and determine the amount and validity of said liens

in and to said property asserted by said claimants,

and that it was necessary that said petitioner be

authorized and empowered, after due appraisement

of said property and the determination of the claims

of lien asserted against said property, to offer said

property for sale either subject to or free and clear

of any claims of lien asserted thereon.

That thereafter and on or about the 1st day of

June, 1931, said Special Master made and entered

an order directing said lien claimants to file and
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propound their said claims of lien for hearing and

determination.

That thereafter and on or about, to wit, the 22d

of [43] June, 1931, in compliance with said order,

Samuel Busch filed his assertion of claim of lien,

wherein he set forth that said Consolidated National

Securities Company, said bankrupt, made, executed

and -delivered to said claimant its promissory note

in the sum of $20,000, and to secure the payment

of the same, made, executed and delivered to The

First National Trust and Savings Bank of San

Diego, as Trustee, a deed of trust wherein said

Samuel Busch was the beneficiary, and that said

deed of trust was subordinate to a prior mortgage

in the sum of $25,000, wherein Rose Halbert was

mortgagee. Said assertion of claim of lien also set

forth that no part of the principal of the promissory

note in favor of said claimant has been paid and

the quarterly installment of interest due on the

1st day of March, 1931, in the sum of $350.00 and

the quarterly installment of interest due on the

1st day of June, 1931, in the sum of $350.00, have

Dot been paid and that said claimant had exercised

his option to declare the whole of the principal and

interest of said note immediately due and payable,

and executed and delivered to The First National

Trust and Savings Bank of San Diego, Trustee

under said deed of trust, a written declaration of

default and demand for sale, and executed and de-

livered to said Trustee a written notice of breach

or default and claimant's election to cause the real

property covered by said deed of trust to be sold
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to satisfy the said note, and that said trustee there-

upon caused said notice to be recorded in the office of

the comity recorder of San Diego County on the 12th

day of May, 1931; and that the quarterly install-

ment of interest in the sum of $437.50 due said Rose

Halbert on January 5, 1931, on her note became

due and paj^able and remained unpaid until Janu-

ary 16, 1931, upon which date claimant [44] was.

compelled to pay, and did pay, said installment to

said Rose Halbert; and that on the 5th day of

December, 1930, the first half of the taxes for the

years 1930-1931, in the sum of $482.79, levied and

assessed against said real property, became delin-

quent and remained unpaid until January 19, 1931,

on which date claimant was compelled to pay, and

did pay, said taxes to protect his security for the

payment of his note and to prevent a foreclosure

by Rose Halbert of her mortgage; and that on the

15th day of November, 1930, an installment of prin-

cipal on a series of street bonds payable under an

assessment of said city of San Diego secured by

a lien on said real property become due and de-

linquent and remained unpaid ; and that on January

20, 1931, said claimant was compelled to pay and

did pay the sum of $65.76 in satisfaction of said

principal, interest thereon, and penalties assessed

thereon, then due and payable, to protect his secu-

rity for the payment of his note and to prevent a

foreclosure by Rose Halbert of her mortgage; and

that on or about April 4, 1931, said claimant was

compelled to pay and did pay to said Rose Halbert

the quarterly installment of interest, in the sum
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of $437.50, due April 5, 1931, on the note due said

Rose Halbert to protect his security for the pay-

ment of his note and to prevent a foreclosure by

Rose Halbert of her mortgage ; and that on the 20th

day of April, 1931, said claimant paid the second

half of the taxes for the years 1930-1931, in the

sum of $438.90, levied and assessed against said real

property, to protect his security for the payment

of his note and to prevent a foreclosure by Rose

Halbert of her mortgage ; and that on the 17th day

of April, 1931, said claimant was compelled to pro-

cure and did procure a fire insurance policy in-

suring said [45] Consolidated National Securities

Company, said bankrupt, and said Rose Halbert

and other parties interested in said real property

against loss by fire to the improvements of said

real property, to protect his security for the pay-

ment of his note and to prevent a foreclosure by

Rose Halbert of her mortgage; that on account

of said fire insurance policy there was a premium

remaining due and unpaid in the sum of $146.81;

that by reason of the premises, said Consolidated

National Securities Company, said bankrupt, was

indebted to said claimant in the sum of $22,562.45,

and that the market value of the real property

covered by said deed of trust is not greater than

the sum of $40,000 and is insufficient in value to

secure said claimant in the payment of the prin-

cipal of said promissory note ; and that on or about

the 22d day of January, 1931, said Rose Halbert

instituted a proceeding in the Superior Court of

the State of California, in and for the county of

San Diego, to foreclose her said mortgage on said
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real property ; and that on or about the 28th day of

February, 1931, upon petition of said Rose Halbert,

a Receiver was appointed by said Superior Court

and thereafter and until the appointment of the

Trustee in the matter of the Consolidated National

Securities Company, a bankrupt, acted as such

Receiver, took charge of said real property and

collected the rents thereon and reported to said

Superior Court on or about May 21, 1931 that he

had a balance of cash on hand in the sum of $772.35

received from the rents on said property; and that

on or about the 2d day of January, 1931, E. W.
Bender, alleged to be now acting as Trustee in the

matter of Consolidated National Securities Com-

pany, a corporation, bankrupt, was appointed Re-

ceiver of said bankrupt by the Superior Court of

the State of California, [46] in and for the City

and County of San Francisco, and acted as such

until the appointment of a Receiver in said bank-

ruptcy proceedings; and that at all times from and

after March 1, 1931, claimant, by virtue of said

deed of trust, had the right and authority to enter

into the possession of said real property and collect

and retain the rent, issues and profits thereof, but

was prevented from so doing by reason of said fore-

closure proceedings instituted by said Rose Halbert

and by reason of said receivership created in said

foreclosure proceeding, and was further prevented

from so doing by reason of the institution of said

bankruptcy proceedings and the receivership

created thereunder and the adjudication therein;

that all of said rents, issues and profits collected
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and to be collected from said real property subse-

quent to March 1, 1931, are necessary to said claim-

ant to prevent loss on his rights, claims and de-

mand under and by reason of his said deed of trust

;

and that on or about the 26th day of May, 1931,

said claimant filed in said Superior Court of the

State of California, in and for the County of San

Diego, a petition for the application of the funds

in the hands of the Receiver appointed by said

court in said foreclosure proceedings to reimburse

claimant on account of payment of said taxes, street

bonds, interest, and premiums on fire insurance

policy, which petition for the application of funds

was heard by said Superior Court on the 22d day

of June, 1931, and said Superior Court thereupon

directed that the remainder of the funds in the

hands of said Trustee (the Receiver under the fore-

closure proceeding?) be paid over to said E. W.
Bender as Receiver of the Consolidated National

Securities Co., a corporation, bankrupt, without

prejudice to the rights of claimant in and to said

funds [47] by proceedings to obtain the same

in said bankruptcy proceeding. Claimant there-

upon prayed that the possession of said real prop-

erty be delivered to him and that an order be made

directing the Trustee (the Receiver in Bank-

ruptcy?) to pay over to claimant all of the funds

that may be received by him from the Receiver

in said foreclosure proceeding and all of the rents,

issues and profits of the said real property received

or to be received by him, and that he be ordered and

directed to make no sale of said real property either
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free and clear of liens and encumbrances or sub-

ject thereto, and that said real property be ordered

to be abandoned by said trustee, and that an order

be made permitting claimant, as the beneficiary

under said deed of trust, and The First National

Trust and Savings Bank of San Diego, as Trustee

under said deed of trust, to sell said real property

in accordance with the provisions of said deed of

trust.

That thereafter and on or about the 2d day of

July, 1930, said Samuel Busch filed with said

Special Master an amended assertion of claim of

lien, which contained substantially the same allega-

tions as were contained in the original assertion of

claim of lien, save that in said amended assertion

claimant alleged that on or about January 20, 1931,

he requested E. W. Bender, as Receiver appointed

by the Superior Court of the State of California,

in and for the City and County of San Francisco,

in writing, to allow claimant to collect and obtain

the rents from the real property in question and

that said E. W. Bender, as such receiver, notified

claimant that he would collect said rents and cause

them to be paid over to claimant as collected; and

that thereafter and on or about January 27, 1931,

claimant again requested said E. W. [48] Bender

in writing that claimant be allowed to collect the

rentals from said real property; and that there-

after and during the month of February, 1931,

claimant again demanded from said Receiver that

claimant be allowed to obtain the rentals from said

real property; and that on or about February 16,
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1931, said Receiver notified claimant that he would

collect the rentals from said real property and after

paying the necessary operating expenses he would

deliver the balance of said rentals to claimant to

reimburse claimant for payments made by claimant

to said Rose Halbert; and that on or about the 5th

day of May, 1931, claimant demanded possession

of said real property and of the rents, issues and

profits thereof, from said E. W. Bender, as Receiver

in Bankruptcy appointed by the United States Dis-

trict Court for the Northern District of California

;

and that said E. W. Bender has failed to turn over

the possession of said real property to claimant.

In said amended assertion of claim, claimant prayed

that the possession of said real property be delivered

to him and that an order be made directing the

Receiver and/or Trustee in Bankruptcy to pay to

claimant all of the funds that may have been re-

ceived by the said Receiver and/or Trustee from the

Receiver appointed in the foreclosure proceeding

pending in the Superior Court of San Diego County

and/or from E. W. Bender as Receiver appointed

by the Superior Court of the City and County of

San Francisco, and all of the rents, issues and profits

received and/or to be received by the Receiver

and/or Trustee herein; and that the Receiver

and/or Trustee herein be ordered and directed to

make no sale of said real property either free and

clear of liens or encumbrances or subject thereto,

and that said real property be ordered to be aban-

doned by said Receiver and/or Trustee, and that

[49] the Receiver and/or Trustee be required to

keep separate from all other funds of the bankrupt
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estate, for the use and benefit of claimant, all funds

which he should receive as rents, issues and profits

from said real property, and that an order be en-

tered herein allowing claimant, as the beneficiary

under said deed of trust, and The First National

Trust and Savings Bank of San Diego, as Trustee

under said deed of trust, to sell said real property

in accordance with the provisions of said deed of

trust.

That thereafter and on or about, to wit, the 2d

day of July, 1931, said J. A, Isaacson, as said

Special Master, made and entered an order re-

quiring E. W. Bender, as Receiver in Bankruptcy

of Consolidated National Securities Co., a corpora-

tion, a bankrupt, to show cause before said Special

Master on the 21st day of July, 1931, why the

prayer of said assertion of claim of said Samuel

Busch and the relief prayed for by him therein

should not be granted.

That thereafter and on or about, to wit, the 18th

day of July, 1931, said E. W. Bender, as Receiver

of the estate and effects of Consolidated National

Securities Co., a corporation, bankrupt, filed with

said J. A. Isaacson, said Special Master, a motion

to dismiss the amended assertion of claim of lien

of Samuel Busch and the order to show cause issued

thereon on the following grounds, to wit:

(1) That said amended assertion of claim of

lien was not responsive to the order of said Special

Master requiring lien claimants to file and propound

their claims of lien for hearing and determination,

but that said amended assertion of claim of lien at-

tempts to have determined by the ancillary court
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matters which are solely within the power and

jurisdiction of the United [50] States District

Court for the Northern District of California, the

court of domiciliary jurisdiction.

(2) That the issues presented by said amended

assertion of claim of lien were not germane to the

issues or matters presented to the ancillary court

in aid of the Receiver's administration of said bank-

rupt estate.

(3) That the said lien claimant attempted to

propound for hearing and determination by said

Special Master claims for moneys expended by him

not on behalf of the bankrupt estate but on his

own behalf, which would affect, if anything, the

general administration of said bankrupt estate,

proceedings concerning which were referred to

Honorable T. J. Sheridan, Referee in Bankruptcy

in and for the City and County of San Francisco

by the said United States District Court for the

Northern District of California, the court of

domiciliary jurisdiction.

(4) That a determination of the issues presented

by said amended assertion of claim of lien was

solely within the jurisdiction of the United States

District Court for the Northern District of Cali-

fornia and was not within the matters presented to

the court of ancillary jurisdiction in aid of the

Receiver's administration of property located within

the jurisdiction of said court.

(5) That said claimant was seeking to have the

Special Master require the Receiver to pay to the

said claimant moneys paid out by claimant for in-
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terest and taxes, in spite of the fact that it was

alleged in said amended assertion of claim of lien

that there was no equity in said property for the

general creditors of said bankrupt estate. [51]

(6) That taxes are not required to be paid on

the real property of a bankrupt where the court

determines that there is no equity in said property

for the bankrupt estate.

(7) That the said Special Master appointed by

said ancillary court was without jurisdiction to

hear and determine any of the matters asserted in

said amended assertion of claim of lien other than

to fix and determine the claim of lien of the said

Samuel Busch, if any he has, in and to the real

property described in the Receiver's petition.

That thereafter and on the 1st day of August,

1931, said motion to dismiss was set down for hear-

ing before said Special Master without notice to

said E. W. Bender, as such Receiver in bankruptcy,

or to his attorneys, and thereafter and on the 3d

day of August, 1931, said Special Master made and

entered his order denying said motion to dismiss

and granted said E. W. Bender, as such Receiver,

five days to answer said amended assertion of claim,

and ordered said E. W. Bender, as such Receiver,

and the Trustee hereafter to be appointed in said

bankruptcy proceedings, to set apart and impound

all rents and income that may be collected after the

date of said order.

That thereafter, pursuant to the request of the

attorneys for said E. W. Bender, such Receiver

in Bankruptcy, said Special Master filed with the
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Clerk of the United States District Court for the

Southern District of California, his report of the

proceedings had and taken on the claim of lien of

Samuel Busch.

That on, to wit, the 4th day of August, 1931, at

the first meeting of creditors duly and regularly

called and held before Honorable T. J. Sheridan,

Referee in Bankruptcy of the United States [52]

District Court for the Northern District of Cali-

fornia, in and for the City and County of San

Francisco, C. E. Stanton was elected Trustee of the

estate and effects of Consolidated National Securi-

ties Co., a corporation, bankrupt, and ever since

then has been and now is the duly elected, qualified

and acting Trustee of the estate and effects of said

bankrupt.

That said E. W. Bender filed with the Clerk of

the United States District Court for the Southern

District of California, his exceptions to said Special

Master's report, wherein he set forth that said

Special Master, in making and entering his order

denying the motion of E. W. Bender to dismiss

said amended assertion of claim of lien of Samuel

Busch, acted in excess of his jurisdiction, in that

said Special Master did not have any power to

make and enter any order in said proceedings, but

as such Special Master was required to report the

facts, together with his recommendation and his

conclusions of law, to the Judge of said ancillary

court for such order or orders as would be appro-

priate in the premises ; and that said Special Master

heard and determined said motion to dismiss with-
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out notice to said Receiver, as required by Equity

Rule XXIX, and on the grounds set forth in detail

in the motion to dismiss said amended assertion of

claim of lien.

That thereafter and on or about, to wit, the 9th

day of September, 1931, said Samuel Busch filed

with the Clerk of the United States District Court

for the Southern District of California a notice or

motion directed to E. W. Bender, Trustee in Bank-

ruptcy, and to A. B. Kreft, Arnold C. Lackenbach,

and Torregano & Stark, attorneys for said Trustee,

notifying them that on the 18th day of September,

1931, he would move said United States [53] Dis-

trict Court for the Southern District of California

to dismiss the petition for review of the said E. W.
Bender of the order of the Referee, J. A. Isaacson,

entered by said Referee on the 3d day of August, 1931

,

and to confirm the order of said Referee and to ap-

prove and adopt the report of the Referee and the

findings and conclusions of the Referee set out in his

certificate on review, which certificate was filed with

said District Court on the 3d day of September, 1931.

That thereafter and on, to wit, the 18th day of

September, 1931, Honorable Paul J. McCormick,

Judge of the said United States District Court

for the Southern District of California, without

notice or process upon your petitioner or any ap-

pearance being made by your petitioner in said

ancillary proceedings, made and entered an order

reading as follows, to wit:
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*'At a stated term, to wit, the July term, A. D. 1931,

of the District Court of the United States of

America, within and for the Southern Division

of the Southern District of California, held at

the courtroom thereof in the city of San Diego

(held at Los Angeles) on Friday, the 18th day

of Sept., in the year of our Lord one thousand

nine hundred and thirty-one. Present: The

Honorable PAUL J. McCORMICK, District

Judge.

A.-30-C.—Eq.

In the Matter of CONSOLIDATED NATIONAL
SECURITIES CO., Bankrupt.

This cause coming before the court for hearing

on motion to dismiss petition for review of E. W.

Bender of order of Referee dated August 3, 1931,

etc., attorney Miller, of Weinberger & Miller, coun-

sel for Samuel Busch, [54] argues in support of

motion ; and

It appearing to the court that insufficient notice

of this matter has been given to the Trustee of the

bankrupt estate, IT IS ORDERED that the entire

matter be re-referred to the Hon. J. A. Isaacson,

Referee, San Diego, with plenary powers to con-

sider, hear, adjudicate and determine any and all

issues in the matter of lien claimants as against the

Trustee in Bankruptcy of the estate, and to exercise

generally and to the fullest extent the powers of

a Referee in Bankruptcy in ancillary proceedings

and to appoint a Receiver or custodian of the prop-

erty involved in the ancillary proceedings in bank-



60 C. E. Stanton

riiptcy within the territorial jurisdiction of this

court, and that the Referee in Bankruptcy shall

hear such matter upon giving to the Trustee in

Bankruptcy or to his attorneys in San Francisco

at least five days ' notice in writing of the hearing of

such matters before such Referee."

That thereafter, the said C. E. Stanton, as Trustee

in Bankruptcy of the estate and effects of Consoli-

dated National Securities Company, a corporation,

bankrupt, elected at a first meeting of creditors of

said bankrupt held before Honorable T. J. Sheridan,

one of the Referees in Bankruptcy of the United

States District Court for the Northern District of

California, filed a special appearance for the pur-

pose of moving to set aside the order made by the

United States District Court for the Southern Dis-

trict of California on the 18th day of September,

1931, a copy of w^hich special appearance and notice

of motion is attached hereto, marked Exhibit "A,"

and made a part hereof for all purposes. [55]

That at the time of the filing of said special ap-

pearance by the said C. E. Stanton, Ernest J. Torre-

gano, Esq., one of the attorneys for said C. E.

Stanton, filed with the Clerk of said United States

District Court for the Southern District of Cali-

fornia an affidavit in support of the special appear-

ance of said C. E. Stanton to move to vacate the

order made by said District Court on the 18th day

of September, 1931, as aforesaid, a copy of which

affidavit is attached hereto, marked Exhibit "B,"

and made a part hereof for all purposes.

That no subsequent pleadings were filed by the
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said Samuel Busch and the allegations contained

in the affidavit of Ernest J. Torregano remained

uncontroverted.

That thereafter and on, to wit, the 23d day of

November, 1931, Honorable Paul J. McCormick,

Judge of the said United States District Court for

the Southern District of California, made and

entered an order as follows, to wit

:

"United States District Court, Southern District of

California, Southern Division.

No. A.-30-C.—Eq.

In the Matter of the CONSOLIDATED NA-
TIONAL SECURITIES CO., a Corp.

MINUTE ORDER.

The motion of C. E. Stanton, Trustee, to vacate

and set aside order entered herein at San Diego,

California, on September 18th, 1931, is denied and

an exception is noted and allowed to said Trustee.

The motion of C. E. Stanton, Trustee, to vacate

and set aside order made herein by Judge Cosgrave

of this court on September 28, 1931, which said

[56] which said order was dated and filed herein

on September 30th, 1931, is denied. An exception

is noted and allowed to said Trustee.

Dated Nov. 23, 1931 at Los Angeles, Calif.

PAUL J. Mccormick,
District Judge."

WHEREFORE, your petitioner, feeling ag-

grieved by said order so made and entered by the



62 C. E. Stanton

United States District Court for the Southern Dis-

trict of California on the 23d day of November,

1931, does hereby petition for an appeal from said

order to the United States Circuit Court of Appeals

for the Ninth Circuit, and prays that his appeal

may be allowed and that a citation be issued herein

directed to said Samuel Busch commanding him to

appear before the United States Circuit Court of

Appeals for the Ninth Circuit and to do and re-

ceive what may appertain to justice to be done in

the premises, and that a transcript of the records

and proceedings, duly authenticated, may be trans-

mitted to this court, and that the said order of the

said United States District Court for the Southern

District of California be reversed, and that the

said United States District Court for the Southern

District of California be directed to hear and deter-

mine the exceptions filed to the report of Honorable

J. A. Isaacson, Special Master, pending before said

District Court.

Dated this 23d day of December, 1931.

COURTNEY L. MOORE,
A. B. KREFT,
TORREGANO & STARK,

By ERNEST J. TORREGANO,
Attorneys for C. E. Stanton, Trustee in Bank-

ruptcy, Petitioner and Appellant.

[Endorsed] : Petition for Appeal. Filed Decem-

ber 23, 1932. Paul P. O'Brien. [57]
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In the Cii'cuit Court of Appeals for the Ninth Cir-

cuit.

No. .

In the Matter of CONSOLIDATED NATIONAL
SECURITIES COMPANY, a Corporation,

Bankrupt.

C. E. STANTON, Trustee,

Appellant,

vs.

SAMUEL BUSCH,
Appellee.

ASSIGNMENT OF ERRORS.

Now comes C. E. Stanton, as Trustee of the es-

tate and effects of Consolidated National Securities

Company, a corporation, bankrupt, appellant

herein, and makes and files this, his assignment of

errors.

(1) That the United States District Court for

the Southern District of California erred in deny-

ing the motion of appellant herein, pursuant to his

special appearance, to vacate and set aside the or-

der made and entered on the 18th day of Septem-

ber, 1931, in that said United States District Court

did not have jurisdiction to make and enter the said

order of September 18, 1931.

(2) That the United States District Court for

the Southern District of California erred in deny-

ing the motion of appellant herein to vacate and

set aside the order made and entered on the [58]



64 C. E. Stanton

18th day of September, 1931, in that said order of

September 18, 1931, is directed against appellant as

the trustee in bankruptcy of said Consolidated Na-

tional Securities Company, a bankrupt, although

appellant had never in any way submitted to the

jurisdiction of the United States District Court for

the Southern District of California.

(3) That the United States District Court for

the Southern District of California erred in deny-

ing the motion of appellant herein to vacate and

set aside the order made and entered on the 18th

day of September, 1931, in that the said order of

September 18, 1931, amounts to an assumption of

the powers solely vested in the United States Dis-

trict Court for the Northern District of California

under and pursuant to the provisions of the Acts

of Congress relating to Bankruptcy.

(4) That the United States District Court for

the Southern District of California erred in deny-

ing the motion of appellant herein to vacate and set

aside the order made and entered on the 18th day

of September, 1931, in that neither E. W. Bender,

the Receiver of the estate and effects of Consoli-

dated National Securities Company, a bankrupt,

nor appellant, nor any creditor of said bankrupt,

ever applied to the United States District Court

for the Southern District of California for an or-

der appointing an ancillary Receiver.

(5) That the United States District Court for

the Southern District of California erred in denying

the motion of appellant herein to vacate and set

aside the order made and entered on the 18th day
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of September, 1931, in that no notice was given to

appellant, the said Trustee in Bankruptcy, that

proceedings were [59] pending before said court

seeking to divest the United States District Court

for the Northern District of California of the ad-

ministration of the assets of said bankrupt estate.

(6) That the United States District Court for

the Southern District of California erred in denying

the motion of appellant herein to vacate and set

aside the order made and entered on the 18th day

of September, 1931, in that immediately upon his

election and qualification as such Trustee in Bank-

ruptcy, appellant took into his possession all of the

assets of said bankrupt estate, including the real

property claimed by said Samuel Busch, and said

property was, at the time of the entry of said order

on September 18, 1931, and ever since has been, sub-

ject to administration by said Trustee under and

pursuant to the orders of the United States District

Court for the Northern District of California.

(7) That the United States District Court for

the Southern District of California erred in deny-

ing the motion of appellant herein to vacate and

set aside the order made and entered on the 18th

day of September, 1931, in that at the time of the

making and entry of the order of September 18,

1931, neither the Receiver nor the Trustee in Bank-

ruptcy nor their counsel were present in court, and

the attorney for said Samuel Busch was advised

that no appearance could be made by said Receiver

by reason of the attendance of Ernest J. Torregano,

one of the attorneys for said Receiver, at the con-
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vention of the American Bar Association at Atlan-

tic City, New Jersey.

(8) That the United States District Court for

the Southern District of California erred in deny-

ing the motion of appellant herein to vacate and set

aside the order made and entered on the [60]

18th day of September, 1931, in that no process was

served upon appellant as such Trustee in Bank-

ruptcy, or otherwise, whereby said United States

District Court for the Southern District of Califor-

nia could obtain jurisdiction to make and enter any

order affecting the administration of said bankrupt

estate by said Trustee in Bankruptcy.

(9) That the United States District Court for

the Southern District of California erred in deny-

ing the motion of appellant herein to vacate and set

aside the order made and entered on the 18th day

of September, 1931, in that it appears from the face

of said order of September 18, 1931, that said

United States District Court for the Southern Dis-

trict of California knew that appellant had been

elected Trustee of the estate and effects of said Con-

solidated National Securities Company, a bank-

rupt, and that no notice of the application for said

order had been given to said Trustee in Bank-

ruptcy.

(10) That the United States District Court for

the Southern District of California erred in denying

the motion of appellant herein to vacate and set aside

the order made and entered on the 18th day of Sep-

tember, 1931, in that the United States District

Court for the Northern District of California, at
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the time of the entry of said order of September 18,

1931, and said order of November 23, 1931, had

and now has the exclusive jurisdiction to ascer-

tain, adjudicate and determine any and all lien

claims against said Trustee in Bankruptcy, and

that upon the filing and propounding of any

claimis with Honorable T. J. Sheridan, one of

the referees of said United States District

Court for the Northern District of California,

said court has exclusive jurisdiction to make

such order as is just and proper to adjudicate

all lien claims [61] asserted against said Tinistee

in Bankruptcy and said bankrupt estate and to pro-

tect the interests of the general creditors in and to

any equity in any property against which said claims

of lien are asserted.

(11) That the United States District Court for

the Southern District of California erred in denying

the motion of appellant herein to vacate and set

aside the order and entered on the 18th day of Sep-

tember, 1931, in that said order of September 18,

1931, affects the administration of said bankrupt

estate by appellant as such Trustee in Bankruptcy,

and appellant has not instituted any ancillary pro-

ceedings in the said United States District Coui*t

for the Southern District of California in aid of

his administration of said bankrupt estate, and that

the said ancillary proceedings heretofore instituted

in said United States District Court for the South-

ern District of California were solely in aid of the

administration of said estate by E. W. Bender as

Receiver in Bankruptcy prior to adjudication so as
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to enable the said E. W. Bender to ascertain the

condition and extent of said bankrupt's estate and

affairs and to institute proceedings to put him in

possession of said estate if such proceedings were

required, and that during the pendency of said an-

cillary proceedings so instituted by the said E. W.
Bender as such receiver, no property was held ad-

versely to the said E. W. Bender and said E. W.
Bender was at all times in peaceable possession of

all of the property constituting the estate of said

bankrupt, and that no proceedings were instituted

by the said E. W. Bender in said United States

District Court for the Southern District of Cali-

fornia to secure the possession of said bankrupt

estate. [62]

(12) That the United States District Court for

the Southern District of California erred in deny-

ing the motion of appellant herein to vacate and set

aside the order made and entered on the 18th day of

September, 1931, in that at the time the said order

of September 18, 1931, was made and entered by

the said United States District Court for the South-

ern District of California no property of said bank-

rupt estate had been seized by the court of ancillary

jurisdiction or any of its officers, or taken into their

possession or custody so as to invest said court with

the power to hear and detemiine claims of lien as-

serted thereto as against appellant without the con-

sent of the United States District Court for the

Northern District of California.

(13) That the United States District Court for

the Southern District of California eiTed in deny-
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ing the motion of appellant herein to vacate and

set aside the order made and entered on the 18th

day of September, 1931, in that the order of Sep-

tember 18, 1931, which appellant sought to have

vacated, was and is in excess of the jurisdiction

of the said United States District Court for the

Southern District of California and has created a

cloud on the title of appellant to said property and

if not vacated will cause your petitioner to de-

fend innumerable proceedings in said United

States District Court for the Southern District

of California at great expense to the general cred-

itors of said bankrupt estate.

WHEREFORE, C. E. Stanton, as such trustee

in bankruptcy, prays that said order of Novem-

ber 23, 1931, more particularly described in the

petition for appeal on file herein, be reversed and

that the said United States District Court for the

Southern District of California be directed to

hear and determine the [63] exceptions filed to

the report of Honorable J. A. Isaacson, Special

Master, now pending before, and undisposed of,

by said court.

Dated this 22d day of December, 1931.

COURTNEY L. MOORE,
A. B. KREFT,
TORREGANO & STARK,

By ERNEST J. TORREGANO,
Attorneys for Appellant.

[Endorsed] : Assignment of Errors. Filed De-
cember 23, 193^. Paul P. O'Brien, Clerk. [64—
65]
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[Title of Court and Cause.]

PKAECIPE FOR TEANSCRIPT OF RECORD
ON APPEAL.

To the Clerk of the Above-entitled Court

:

You are hereby requested to make up, typewrite

and certify a transcript of the records to be used

by C. E. Stanton, Trustee in Bankruptcy, on his

appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit from that certain order

made and filed herein on the 23d day of November,

1931, which said order refused to vacate and set

aside the order made and entered on the 18th day

of September, 1931.

You will please include in said transcript the fol-

lowing documents:

1. The petition for order instituting ancillary

proceedings.

2. Order instituting ancillary proceedings and

order of reference of said proceedings.

3. Report of J. A. Isaacson, Special Master, on

the proceedings had and taken on the claim

of lien of Samuel Busch.

4. Exceptions to said Special Master's report filed

by E. W. Bender, Receiver.

5. Notice of motion directed to E. W. Bender,

Trustee in Bankruptcy filed by Samuel

Busch, on or about September 9, 1931.

6. Order of Honorable Paul J. McCormick made
and entered on September 18, 1931.
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7. Special appearance of C. E. Stanton, Trustee

in Bankruptcy.

8. Affidavit of Ernest J. Torregano in support of

said special appearance.

9. Order of Honorable Paul J. McCormick dated

November 23, 1931.

10. Petition for appeal under Section 24-b of the

Bankruptcy Act and assignment of errors

filed [66] with the Clerk of the United
States Circuit Court of Appeals.

11. Order of United States Circuit Court of Ap-
peals allowing appeal.

12. Citation on appeal.

13. This praecipe.

Dated this 20th day of January, 1932.

A. B. KREFT,
COURTNEY L. MOORE and
TORREGANO & STARK,

By ERNEST J. TORREGANO,
Attorneys for C. E. Stanton, as Trustee of the

Estate and Effects of Consolidated National
Securities Co., a Corporation, Bankrupt, Appel-
lant Herein.

[Endorsed] : Filed Feb. 19, 1932. [67]

[Title of Court and Cause.]

ORDER ENLARGING TIME FOR RETURN
DAY OF CITATION ON APPEAL.

Honorable CURTIS D. WILBUR, Judge of the
above-entitled court, having, on the 8th day of
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January, 1932, signed and issued in the above-en-

titled matter a citation on appeal by C. E. Stanton, as

Trustee of the estate and effects of Consolidated

National Securities Co., a corporation, bankrupt,

from the order of the United States District Court

for the Southern District of California, made and

entered on the 23d day of November, 1931, denying

the motion of said Trustee in Bankruptcy to vacate

and set aside the order made and entered by said

District Court on the 18th day of September, 1931,

and the return day of said citation on appeal having

been set as thirty (30) days from the said 8th day of

January, 1932, and it appearing that a certified

typewritten copy of the record of said cause has

not as yet been prepared by the Clerk of said Dis-

trict Court and good cause appearing therefor,

—

IT IS HEREBY ORDERED that the time for

said return be, and the same is hereby continued to

thirty (30) days from the date hereof.

Dated this 5th day of February, 1932.

CURTIS D. WILBUR,
United States Circuit Judge. [68]

At a stated term, to wit, the October Term, A. D.

1931, of the United States Circuit Court of Ap-
peals for the Ninth Circuit, held in the court-

room thereof, in the City and County of San
Francisco, in the State of California, on Tues-

day, the fifth day of January, in the year of our

Lord one thousand nine hundred and thirty-

two. Present: The Honorable CURTIS D.
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WILBUR, Senior Circuit Judge, Presiding;

Honorable WILLIAM H. SAWTELLE, Cir-

cuit Judge; Honorable PAUL J. McCOR-
MICK, District Judge.

[Title of Court and Cause.]

ORDER ALLOWING APPEAL, ETC.

ORDERED petition of appellant for allowance

of appeal under section 24b of the Bankruptcy Act,

filed December 23, 1931, submitted to the court for

consideration and decision.

Upon consideration thereof, and on the assign-

ment of errors, filed December 23, 1931, IT IS OR-
DERED that an appeal to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, from
the District Court of the United States for the

Southern District of California, Southern Division,

entered on November 23, 1931, be, and the same
hereby is allowed. [69]

[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, R. S. Zimmerman, Clerk of the United States

District Court for the Southern District of Cali-

fornia, do hereby certify the foregoing volume con-

taining sixty-nine pages, niunbered from 1 to 69,

inclusive, consisting of a full, true and correct type-

written copy of the original petition for order in-
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stituting ancillary proceedings; order instituting

ancillary proceedings and order of reference to Spe-

cial Master; Special Master's report; certificate

upon review; exceptions to Special Master's report;

notice of motion to dismiss petition for review of

E. W. Bender of order of Referee of August 3,

1931; minute order of September 18, 1931; special

appearance of C. E. Stanton, Trustee in Bank-

ruptcy; special appearance of C. E. Stanton, Trus-

tee in Bankruptcy ; affidavit of EiTiest J. Torregano

;

minute order of November 23, 1931, denying motion

to vacate order of September 18, 1931, and prae-

cipe for transcript on appeal.

The record on appeal also includes petition for

appeal and assignment of erroi's, order allowing ap-

peal, and order enlarging time for return day of

citation on appeal, filed in the United States Cir-

cuit Court of Appeals for the Ninth Circuit.

That the same together constitute the record on

appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit.

I DO FURTHER CERTIFY that the fees of

the Clerk for comparing, correcting and certifying

the foregoing record on appeal amount to $6.95, and

that said amount has been paid me by the [70] ap-

pellant herein.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed the seal of the District

Court of the United States for the Southern Dis-

trict of California, Southern Division, this 24th day

of February, in the year of our Lord one thousand

nine hundred and thirtv-two and of the Indepen-
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dence of these United States, the one hundred and

fifty-sixth.

[Seal] R. S. ZIMMERMAN,
Clerk of the United States District Court for the

Southern District of California. [71]

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States of America, to

Samuel Busch, GREETINO:
YOU ARE HEREBY CITED AND ADMON-

ISHED to be and appear at a United States Circuit

Court of Appeals for the Ninth Circuit, to be holden

at the city of San Francisco, in the State of Cali-

fornia, within thirty days from the date hereof, pur-

suant to an order allowing an appeal, of record in

the Clerk's office of the United States Circuit Court

of Appeals for the Ninth Circuit, wherein C. E.

Stanton, as Trustee in Bankruptcy of the Consoli-

dated National Securities Co., a corporation, bank-

rupt, is appellant and you are appellee, to show

cause, if any there be, why the decree or judgment

rendered against the said appellant, as in the said

order allowing appeal mentioned, should not be cor-

rected, and why speedy justice should not be done to

the parties in that behalf.

WITNESS, the Honorable CURTIS D. WIL-
BUR, Senior United States Circuit Judge for the

Ninth Circuit, this 6th day of January, A. D. 1932.

CURTIS D. WILBUR,
Senior United States Circuit Judge.
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Due service and receipt of the within citation on

appeal and a copy thereof is hereby admitted this

25th day of January, 1932.

WEINBERGER and MILLER,
Attorneys for Samuel Busch, Appellee.

[Endorsed] : Filed Feb. 1, 1932. Paul P. O'Brien,

Clerk. [72]

[Endorsed]: No. 6707. United States Circuit

Court of Appeals for the Ninth Circuit. C. E.

Stanton, as Trustee in Bankruptcy of the Consoli-

dated National Securities Co., a Corporation, Bank-

rupt, Appellant, vs. Samuel Busch, Appellee. Tran-

script of Record. Upon Appeal from the United

States District Court for the Southern District of

California, Central Division.

Filed February 25, 1932.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.


